IN THE

SUPREME COURT OF INDIANA

CASE NUMBER:

ORDER AMENDING RULES OF PROFESSIONAL CONDUCT

Under the authority vested in this Court to provide by rule for the procedure
employed in all courts of this state and this Court’s inherent authority to supervise the
administration of all courts of this state, Rule 1.15 of the Indiana Rules of Professional

Conduct is amended to read as follows (deletions shown by striking and new text shown

by underlining):

Rule 1.15. Safekeeping Property

(@) A lawyer shall hold property of clients or third persons that is in a lawyer's possession
in connection with a representation separate from the lawyer's own property. Funds
shall be kept in a separate account maintained in the state where the lawyer's office is
situated, or elsewhere with the consent of the client or third person. Other property
shall be identified as such and appropriately safeguarded. Complete records of such
account funds and other property shall be kept by the lawyer and shall be preserved
for a period of five years after termination of the representation.

(b) A lawyer may deposit his or her own funds reasonably sufficient to maintain a
nominal balance in a client trust account.

(c) A lawyer shall deposit into a client trust account legal fees and expenses that have
been paid in advance, to be withdrawn by the lawyer only as fees are earned or
expenses incurred.

(d) Upon receiving funds or other property in which the client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in
this rule or otherwise permitted by law or by agreement with the client, a lawyer shall
promptly deliver to the client or third person any funds or other property that the
client or third person is entitled to receive and, upon request by the client or third
person, shall promptly render a full accounting regarding such property.

(e) When in the course of representation a lawyer is in possession of property in which
two or more persons (one of whom may be the lawyer) claim interests, the property
shall be kept separate by the lawyer until the dispute is resolved. The lawyer shall
promptly distribute all portions of the property as to which the interests are not in
dispute.

(F) Except as provided in paragraph (g) of this rule, a lawyer or law firm shall create and
maintain an interest-bearing trust account for clients' funds which are nominal in



amount or to be held for a short period of time so that they could not earn income for
the client in excess of the costs incurred to secure such income (hereinafter

sometimes referred to as an "IOLTA account”) in compliance with the following
provisions:
(1) Client funds shall be deposited in a lawyer’s or law firm’s IOLTA account unless

the funds can earn income for the client in excess of the costs incurred to secure
such income. A lawyer or law firm shall establish a separate interest-bearing trust
account for clients' funds which are neither nominal in amount nor to be held for a
short period of time and which could earn income for the client in excess of costs
for a particular client or client's matter. All of the interest on such account, net of
any transaction costs, shall be paid to the client, and no earnings from such
account shall be made available to a lawyer or law firm.

H(2) No earnings from such an IOLTA account shall be made available to a lawyer or

law firm.

| €(3) The IOLTA account shall include all clients' funds which are nominal in amount

or to be held for a short period of time.

| 3)(4) An IOLTA account may be established with any financial institution (i)

4H(5)

authorized by federal or state law to do business in Indiana, (ii) insured by the
Federal Deposit Insurance Corporation or its equivalent, and (iii) approved as a
depository for trust accounts pursuant to Indiana Admission and Discipline Rules,
Rule 23, Section 29. Funds in each IOLTA account shall be subject to withdrawal
upon request and without delay and without risk to principal by reason of said
withdrawal.

Participating financial institutions shall maintain IOLTA accounts which pay the

highest interest rate or dividend generally available from the institution to its non-
IOLTA account customers when IOLTA accounts meet or exceed the same
minimum_balance or other account eligibility qualifications, if any. In
determining the highest interest rate or dividend generally available from the
institution to its non-I1OLTA accounts, eligible institutions may consider factors,
in_addition to the IOLTA account balance, customarily considered by the
institution when setting interest rates or dividends for its customers, provided that
such factors do not discriminate between IOLTA accounts and accounts of non-
IOLTA customers, and that these factors do not include that the account is an

m{erest—may—be—saen-ﬁeed—thereby—pmwded—aAll mterest earned net of fees or

charges #s_shall be remitted to the Indiana Bar Foundation (the "Foundation"),
which is designated in paragraph (}i) of this rule to organize and administer the



| IOLTA program, and the depository institution shall submits reports thereon as
set forth below.

| (5)(6) Lawyers or law firms depositing client funds in an IOLTA account established
pursuant to this rule shall, on forms approved by the Foundation, direct the
depository institution:

(A) to remit all interest or dividends, net of reasonable service charges or fees, if
any, on the average monthly balance in the account, or as otherwise computed
in accordance with the institution's standard accounting practice, at least
quarterly, solely to the Foundation. The depository institution may remit the
interest or dividends on all of its IOLTA accounts in a lump sum; however,
the depository institution must provide, for each individual IOLTA account,
the information to the lawyer or law firm and to the Foundation required by
subparagraphs (fd)(56)(B) and (fd)(56)(C) of this rule;

(B) to transmit with each remittance to the Foundation a statement showing the
name of the lawyer or law firm for whom the remittance is sent, the rate of
interest applied, and such other information as is reasonably required by the
Foundation;

(C) to transmit to the depositing lawyer or law firm a periodic account statement
for the IOLTA account reflecting the amount of interest paid to the
Foundation, the rate of interest applied, the average account balance for the
period for which the interest was earned, and such other information as is
reasonably required by the Foundation; and

(D) to waive any reasonable service charge that exceeds the interest earned on any
IOLTA account during a reporting period (“excess charge"), or bill the excess
charge to the Foundation.

| 6}7)Any IOLTA account which has or may have the net effect of costing the
IOLTA program more in fees than earned in interest over a period of time may, at the
discretion of the Foundation, be exempted from and removed from the IOLTA
program. Exemption of an IOLTA account from the IOLTA program revokes the
permission to use the Foundation's tax identification number for that account.
Exemption of such account from the IOLTA program shall not relieve the lawyer
and/or law firm from the obligation to maintain the property of clients and third
persons separately, as required above, in a non-interest bearing account.




(8) The IOLTA program will issue refunds when interest has been remitted in error,
whether the error is the bank’s or the lawyer’s. Requests for refunds must be
submitted in writing by the bank, the lawyer, or the law firm on a timely basis,
accompanied by documentation that confirms the amount of interest paid to the
IOLTA program. As needed for auditing purposes, the IOLTA program may request
additional documentation to support the request. The refund will be remitted to the
appropriate financial institution for transmittal at the lawyer’s direction after
appropriate accounting and reporting. In no event will the refund exceed the amount
of interest actually received by the IOLTA program.
B)(9)AIll interest transmitted to the Foundation shall be held, invested and distributed
periodically in accordance with a plan of distribution which shall be prepared by the
Foundation and approved at least annually by the Supreme Court of Indiana, for the
following purposes:
(A)to pay or provide for all costs, expenses and fees associated with the
administration of the IOLTA program;
(B) to establish appropriate reserves;
(C) to assist or establish approved pro bono programs as provided in Rule 6.56;
(D) for such other programs for the benefit of the public as are specifically
approved by the Supreme Court from time to time.
{9)(10)The information contained in the statements forwarded to the Foundation
under subparagraph (f)(56) of this rule shall remain confidential and the provisions of
Rule 1.6 (Confidentiality of Information), are not hereby abrogated; therefore the
Foundation shall not release any information contained in any such statement other
than as a compilation of data from such statements, except as directed in writing by
the Supreme Court.
0)(11)The Foundation shall have full authority to and shall, from time to time,
prepare and submit to the Supreme Court for approval, forms, procedures,
instructions and guidelines necessary and appropriate to implement the provisions set
forth in this rule and, after approval thereof by the Court, shall promulgate same.
fe)(g)Every lawyer admitted to practice in this State shall annually certify to this Court,
pursuant to Ind.Admis.Disc.R. 23(21), that all client funds which are nominal in amount
or to be held for a short period of time by the lawyer or the lawyer's law firm so that they
could not earn income for the client in excess of the costs incurred to secure such income

are held in an IOLTA account, or that the lawyer is exempt because:
(1) the lawyer or law firm's client trust account has been exempted and removed from
the IOLTA program by the Foundation pursuant to subparagraph (kf){6)(7) of this
rule; or

£}(2) the lawyer:
(A)is not engaged in the private practice of law;
(B) does not have an office within the State of Indiana;
(C)is a judge, attorney general, public defender, U.S. attorney, district attorney,
on duty with the armed services or employed by a local, state or federal
government, and is not otherwise engaged in the private practice of law;



(D)is a corporate counsel or teacher of law and is not otherwise engaged in the
private practice of law; er

(E) has been exempted by an order of general or special application of this Court
which is cited in the certification;= or

(F) compliance with paragraph (f) would work an undue hardship on the lawyer
or would be extremely impractical, based either on the geographic distance
between the lawyer’s principal office and the closest depository institution
which is participating in the IOLTA program, or on other compelling and
necessﬂous factors

¢)(h) In the exercise of a lawyer's good falth judgment in determining whether funds of a

client can earn income in excess of costs,are-of-such-nominal-amount-or-are-expected-to

be-heldfora-shortperiod-of time;that a lawyer shall take into consideration the following

factors:

(1) the amount of interest which the funds would earn during the period they are expected
to be deposited;

(2) the cost of establishing and administering the account, including the cost of the
lawyer's services, accounting fees, and tax reporting costs and procedures;

(3) the capability of a financial institution, a lawyer or a law firm to calculate and pay
income to individual clients;

(4) any other circumstances that affect the ability of the client’s funds to earn a net return
for the client; and

(5) the nature of the transaction(s) involved. The determination of whether a client's
funds are nominal or short-term so that they could not earn income in excess of costs
shall rest in the sound judgment of the lawyer or law firm. No lawyer shall be charged
with an ethical impropriety or other breach of professional conduct based on the good
faith exercise of such judgment.

{H(i)-The Foundation is hereby designated as the entity to organize and administer the

IOLTA program established by paragraph (f) of this rule in accordance with the

following provisions:

(1) The Board of Directors of the Foundation (the "Board") shall have general
supervisory authority over the administration of the IOLTA program, subject to the
continuing jurisdiction of the Supreme Court.

(2) The Board shall receive the net earnings from IOLTA accounts established in
accordance with paragraph (f) of this rule and shall make appropriate temporary
investments of IOLTA program funds pending disbursement of such funds.




(3) The Board shall, by grants, appropriations and other appropriate measures, make
disbursements from the IOLTA program funds, including current and accumulated
net earnings, in accordance with the plan of distribution approved by the Supreme
Court from time to time referenced in subparagraph (f)(89) of this rule.

(4) The Board shall maintain proper records of all IOLTA program receipts and
disbursements, which records shall be audited or reviewed annually by a certified
public accountant selected by the Board. The Board shall annually cause to be
presented to the Supreme Court a reviewed or audited financial statement of its
IOLTA program receipts and expenditures for the prior year. The report shall not
identify any clients of lawyers or law firms or reveal confidential information. The
statement shall be filed with the Clerk of the Supreme Court and a summary thereof
shall be published in the next available issue of one or more state-wide publications
for attorneys, such as Res Gestae and The Indiana Lawyer .

(5) The president and other members of the Board shall administer the IOLTA program
without compensation, but may be reimbursed for their reasonable and necessary
expenses incurred in the performance of their duties, and shall be indemnified by the
Foundation against any liability or expense arising directly or indirectly out of the
good faith performance of their duties.

(6) The Board shall monitor attorney compliance with the provisions of this rule and
periodically report to the Supreme Court those attorneys not in compliance with the
provisions of Rule 1.15.

6)Y7) In the event the IOLTA program or its administration by the Foundation is
terminated, all assets of the IOLTA program, including any program funds then on
hand, shall be transferred in accordance with the Order of the Supreme Court
terminating the IOLTA program or its administration by the Foundation; provided,
such transfer shall be to an entity which will not violate the requirements the
Foundation must observe regarding transfer of its assets in order to retain its tax-
exempt status under the Internal Revenue Code of 1986, as amended, or similar future
provisions of law.

These amendments shall take effect July 1, 2005.

The Clerk of this Court is directed to forward a copy of this order to the clerk of
each circuit court in the state of Indiana; Attorney General of Indiana; Legislative
Services Agency and its Office of Code Revision; Administrator, Indiana Supreme Court;
Administrator, Indiana Court of Appeals; Administrator, Indiana Tax Court; Public
Defender of Indiana; Prosecuting Attorney’s Council; Indiana Supreme Court

Disciplinary Commission; Indiana Supreme Court Commission for Continuing Legal



Education; Indiana Board of Law Examiners; Indiana Judicial Center; Division of State
Court Administration; Indiana Judges and Lawyers Assistance Program; the Indiana Bar
Foundation, 230 E. Ohio Street, 2™ Floor, Indianapolis, IN 46204, the libraries of all law
schools in this state; the Michie Company; and the West Group.

The West Group is directed to publish this Order in the advance sheets of this
court The Clerks of the Circuit Courts are directed to bring this Order to the attention of
all judges within their respective counties and to post this Order for examination by the

Bar and general public.

DONE at Indianapolis, Indiana, this day February, 2005.

Randall T. Shepard
Chief Justice of Indiana

All Justices concur.



